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STATEMENT OF INTEREST
Michigan Defense Trial Counsel (MDTC) is a statewide attorney association that
primarily focuses on civil-defense representation. MDTC was established in 1979 to
enhance and promote the civil-defense bar, and it accomplishes that goal by facilitating
dialogue among and advancing the knowledge and skills of civil-defense lawyers. MDTC
appears before this Court as a representative for Michigan’s civil-defense lawyers and their

clients, a significant portion of which could be affected by the issues involved in this case.l

L After reasonable investigation, MDTC believes that (a) no MDTC member who voted
either in favor or against preparation of this brief, and no attorney in the law firm or
corporation of such a MDTC member, represents a party to this litigation; (b) no MDTC
member who is a representative of any party to this litigation participated in the
authorship of this brief; and (c) no one other than MDTC, or its members who authored this
brief and their law firms or employers, made a direct or indirect financial contribution to
the preparation or submission of this brief.
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ORDER APPEALED FROM AND JURISDICTIONAL STATEMENT
MDTC relies on both parties’ Order Appealed From and Jurisdictional Statements in

their briefs on appeal.

vi
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STATEMENT OF QUESTIONS PRESENTED
This Court asked plaintiffs Song Yu and Sang Chung and defendant Farm Bureau
General Insurance Company of Michigan to address four issues:

e “whether the plain language of the insurance policy precluded coverage;”

e “if so, whether and under what circumstances the doctrine of equitable
estoppel may be applied to require an insurer to expand coverage that is
contrary to the express terms of an insurance contract;”

o “whether an equitable estoppel claim requires that (a) a party against
whom the doctrine of equitable estoppel is to be applied has full
knowledge of the facts and circumstances involved, and (b) justifiable

reliance on the part of the party seeking to invoke it is shown; and”

o “whether the defendant-insurer should be equitably estopped from
denying coverage in this case.”

vii
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STATEMENT OF FACTS

MDTC relies on both parties’ Statements of Facts sections in their briefs on appeal.

STANDARD OF REVIEW
MDTC also relies on both parties’ Standard of Review sections in their briefs on

appeal.

ARGUMENT

When two parties enter into a contract, it is important that both know what contract
they are actually entering into. And that is true for all types of contracts—even insurance
policies. It is important because each party needs to know what they signed up for.
Insureds need to know what their premium is, what losses are and what losses are not
covered, and what other responsibilities they have. Insurers likewise need to know what
premium the insureds are paying, what losses are and what losses are not covered, and
what other responsibilities they have. If both parties to an insurance policy do not know
those things, there simply is not a contract.?

There are, of course, some situations where contract provisions, even if agreed to,
cannot be enforced. For example, “where an illegal contract is involved, the court will not
enforce it...”3 Another example is where a party is equitably estopped from enforcing a
contractual provision. But those situations are—appropriately—rare. And even rarer than
those situations should be situations where courts can create contractual provisions that

otherwise do not exist. Allowing courts to create contractual duties between parties that

2 Int’l Transp Ass’n v Bylenga, 254 Mich 236, 239; 236 NW2d 771 (1931) (“A meeting of the
minds of the parties upon all essential points is necessary to constitute a valid contract.”).
3 Kukla v Perry, 361 Mich 311, 324; 105 NW2d 176 (1960).

1

Wd 2G:62:¢T 8T02/8/S OSIN Ad AIAIFO3Y



never existed would be a very significant change in Michigan’s jurisprudence. It is MDTC’s
view that such is change is not warranted, especially in a case like this.
A. The plain language of Farm Bureau’s insurance policy precluded coverage.

“[IInsurance policies are subject to the same contract construction principles that
apply to any other species of contract.”# Accordingly, courts “give the words used in the
contract their plain and ordinary meaning that would be apparent to the reader of the
instrument.”> “[U]nless a contract provision violates law or one of the traditional defenses
to the enforceability of a contract applies, a court must construe and apply unambiguous
contract provisions as written.”® Stated differently, courts simply cannot modify an
unambiguous contract or rebalance the contractual equities.”

Here, “SECTION I - PROPERTY COVERAGES” of the parties’ insurance contract, a
homeowner’s-insurance policy, provides coverage for “the dwelling on the residence
premises”:

SECTION I - PROPERTY COVERAGES

We provide the following coverages only if such coverages appear, with a

limit of liability, in the Declarations of this policy under Section I Property

Coverage.

COVERAGE A - DWELLING

We cover:

4 Rory v Continental Ins Co, 473 Mich 457, 461; 703 NW2d 23 (2005).

5 Fremont Ins Co v Izenbaard, 493 Mich 859; 820 NW2d 902 (2012).

6 Rory, 473 Mich at 461.

71d. (“[T]he judiciary is without authority to modify unambiguous contracts or rebalance
the contractual equities struck by the contracting parties because fundamental principles
of contract law preclude such subjective post hoc judicial determinations of
‘reasonableness’ as a basis upon which courts may refuse to enforce unambiguous
contractual provisions.”).
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1. the dwelling on the residence premises, including structures attached to
the dwelling....18]

The “DEFINITIONS” section of the policy, in turn, defines “residence premises” as

follows:
20. “Residence premises” means:
a. the only family dwelling, other structures, and grounds;
b. a two, three, or four family dwelling (where you reside in at
least one of the family units), other structures, and grounds; or
C. that part of any other building;

where you reside and which is shown in the Declarations of
this policy.[°]

The policy does not, however, define the phrase “where you reside.” In such a
circumstance, this Court turns to the dictionary.l® Meriam-Webster’s Collegiate Dictionary,
as an example, defines the verb “reside” as “to dwell permanently or continuously][.]"11
Michigan courts repeatedly rely on that or a practically identical definition.12

Here, the water damage to the Portage home occurred on December 25, 2013. But

Mr. Yu made it clear—under oath—that he and his wife had not lived in the Portage home

since July 2010:
Q Okay. And where do you currently reside, sir?
A Currently I live in East Lansing?
Q Address?
A [Omitted] Cricket Lane, C-r-i-c-k-e-t L-a-n-e, East Lansing,
Michigan ZIP 48823.
Q And how long have you lived there?
A Almost a year.

8 Homeowners Policy, p 4.

9 Homeowners Policy, p 3.

10 See, e.g., Fremont Ins Co v Izenbaard, 493 Mich 859; 820 NW2d 902 (2012) (“Because the
term ‘premises’ is undefined in the insurance contract at issue in this case, reference to
dictionary definitions is appropriate.”).

11 Meriam-Webster’s Collegiate Dictionary (2009), p 1060.

12 See, e.g., Kar v Nanda, 291 Mich App 284, 288; 805 NW2d 609 (2011) (“Random House
Webster’s College Dictionary (1997) contains the following definition of ‘reside’: ‘[T]o dwell
permanently or for some time; live.””).
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Q Okay.

A I believe I started to reside there in May of 2013.

Q And where did you live before [Omitted] Cricket Lane?

A I lived in Okemos, O-k-e-m-o0-s, Michigan. The address would be
[Omitted] Club Meridian. That’s C-1-u-b M-e-r-i-d-i-a-n Drive.

Q [s there an apartment or anything?

A I believe it was [Omitted].

Q Okay. And how long did you live there?

A I moved over there from July -- about July of 2010 until I moved
into Cricket Lane. So let me see, what is that?

Q And where did you live -- where did you reside before [Omitted] Club
Meridian?

A [Omitted] Forest Drive, F-o-r-e-s-t, Portage, P-o-r-t-a-g-e,
Michigan 49002, I believe.

Q And how long did you reside there?

A Since November of 2006.[13]

When an insured testifies under oath that he or she lived at one home between July
2010 and May 2013 and a second home from May 2013 to now, it cannot be said that
insured also “dwell[ed] permanently or continuously” at a third home, too. Any other
interpretation and application would be rewriting what the parties agreed to: Coverage for
the dwelling on the place “where you reside,” i.e., where you “dwell permanently or
continuously.” In this case, Mr. Yu's testimony happens to be a perfect example of that: He
openly testified that he lived in Portage from November 2006 to July 2010, in Okemos from
July 2010 to May 2013, and in East Lansing from May 2013 until now.1# He should not be
able to now say that, while living in Okemos or East Lansing, he also dwelled permanently

or continuously in Portage.

13 Statement of Song Yu, D.O., pp 5-7 (attached as Exhibit D to Farm Bureau’s Brief on
Appeal).

14 In fact, Mr. Yu’s wife, Ms. Chung, testified that she had not slept at the Portage home for at
least a year and a half. See Statement of Sang Chung, p 13 (attached as Exhibit G to Farm
Bureau'’s Brief on Appeal).
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The reason why a homeowner’s-insurance policy only provides coverage to the
dwelling “where you reside,” i.e., where you “dwell permanently or continuously,” makes
sense: It is more hazardous when someone is not there to keep an eye on the home.!> What
happened in this case illustrates the point. For example, had someone resided, i.e., dwelled
permanently or continuously, at the Portage home, he or she could have either prevented
the water damage or at least mitigated the water damage’s consequences.

And that is also why the homeowner’s-insurance policy at issue here included an
increase-in-hazard provision:

14.  Increase in Hazard.
Unless otherwise provided in writing, we will not be liable for loss

occurring:
a. while the hazard is increased by any means within your
control or knowledge; or
b. while a described building, whether intended for occupancy by

owner or tenant, is vacant beyond a period of 60 consecutive
days or is unoccupied beyond a period of six consecutive
months. However, if “Location (Seasonal)” appears in the
Declarations of this policy, we will not be liable for loss
occurring while a described building is unoccupied beyond a
period of 12 consecutive months.[1¢]

The policy defines “vacant” as “the absence of furnishings, utilities, and the
amenities minimally necessary for human habitation.”17 Although the policy does not

define “unoccupied,” it does define the opposite: “ ‘Occupied’ means being lived in with

15 See, e.g., McGrath v Allstate Ins Co, 290 Mich App 434, 444; 802 NW2d 619 (2010) (“The
multiple risks assumed by an insurer in exchange for an insurance premium are tied to an
understanding that the building structure covered is where the insured dwells either
permanently or for a considerable period because the risks assumed are clearly affected by
the presence of the insured in the dwelling and the associated activities stemming from this
presence. Unoccupied or vacant homes, with no resident present to oversee security or
maintenance, are at greater risk for break-ins, vandalism, fire, and water damage....”).

16 Homeowners Policy, p 4 (attached as Exhibit E to Farm Bureau’s Brief on Appeal). It is
undisputed that the policy’s declarations did not contain the “Location (Seasonal)”
designation.

171d. at p 3.
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regular and continuous legal presence of human inhabitants.”18 So subparagraph b. of the
increase-in-hazard precludes coverage in two distinct circumstances: (1) When there is
“the absence of furnishings, utilities, and the amenities minimally necessary for human
habitation” “beyond a period of 60 consecutive days” or (2) when the home is not “being
lived in with regular and continuous legal presence of human inhabitants” for “a period of
six consecutive months.”

At a minimum, when an insured testifies under oath in May 2014 that he or she has
not lived in a home since July 2010, the second circumstance is implicated. And it cannot be
said that a person who admittedly does not live at the home still maintains a “regular and
continuous legal presence” at that home. But that is the exact situation and timeline Mr. Yu
provided in this case. He testified that, at best, “[i]n the summertime [he]'d probably be
there at least once a month.”1° Outside of summer though, Mr. Yu explained, he only went
to the Portage home “maybe ... twice a season, just to clean up leaves.”?0 And, after
disagreeing with his wife’s estimation that they only went to the Portage home only six
times per year, he estimated that they would go approximately “ten times a year.”?!

In Michigan, practically all homeowner’s-insurance policies provide coverage for
dwellings “where you reside.” Unsurprisingly, they usually do not provide the same for
dwellings where you do not. Some include seasonal coverage for insureds who own homes
that they only visit on occasion, e.g., a cottage up north. But the idea that an insured
occupies a home that he or she denies living in, only visits “once a month” “[i]n the

summertime” and “twice a season, just to clean up leaves,” and, at best, “ten times a year” is

18 Id.

19 Statement of Song Yu, D.O., p 32.
20d. atp 33.

21 [,
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directly at odds with what the parties contracted for: Coverage for the dwelling on the

place “where you reside,” i.e., where you “dwell permanently or continuously.” The policy

atissue, and all similar policies, precludes coverage in a situation like this.?2

B. The doctrine of equitable estoppel should not be applied to require an insurer to
expand coverage that is contrary to the express terms of the insurance contract.
But, if it should, it should only be applied in one very limited situation.

Equitable estoppel “is an equitable defense that prevents one party to a contract
from enforcing a specific provision contained in the contract.”?3 As this Court recognized
nearly 150 years ago, the doctrine sounds in equity and is limited in application:

The doctrine of estoppel rests upon a party having, directly or
indirectly, made assertions, promises or assurances upon which another has

acted under such circumstances that he would be seriously prejudiced if the

assertions were suffered to be disproved, or the promises or assurances to be

withdrawn. But as the doctrine, when applied, operates to take away legal
rights, it is no more than common justice to require that the facts which are
supposed to call for its application shall be unquestionable, and the wrong

which is to be prevented shall be undoubted.[24]

American Jurisprudence describes the doctrine’s limitations similarly, explaining
that it

e ‘“isto be applied rarely and only from necessity,”

e “should be applied cautiously,”

e “will not be invoked lightly but only in extraordinary circumstances,”

e ‘“isnotapplied except where refusing it would be inequitable,”

22 This is precisely the analysis that Judge Servitto followed in her dissent. See Yu v Farm
Bureau, unpublished per curiam opinion of the Court of Appeals, issued April 11, 2017
(Docket No. 331570) (SERvVITTO, ]., dissenting), pp 1-2 (attached as Exhibit A to Farm
Bureau'’s Brief on Appeal).

23 Grosse Pointe Park v Mich Municipal Liability and Prop Pool, 473 Mich 188, 203; 702
NW2d 106 (2005), quoting Morales v Auto-Owners Ins Co, 458 Mich 288, 295; 582 NW2d
776 (1998) (internal quotation marks omitted).

24 Maxwell v Bay City Bridge Co, 41 Mich 453, 467-468; 2 NW2d 639 (1879).

7
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e “should be resorted to solely as a means of preventing injustice,”
e “should not be permitted to defeat the administration of the law,”

e “should not be permitted ... to accomplish a wrong or secure an undue
advantage,”

e “should not be permitted ... to extend beyond the requirements of the
transactions in which they originate,”

e “should not be given effect beyond what is necessary to accomplish
justice between the parties,”

e “cannot arise where the party claiming estoppel is equally negligent or at
fault,” and

e “cannot lie” “[w]here both parties can determine the law and have
knowledge of the underlying facts.”25

The list is lengthy for a reason: The doctrine “is a doctrine of last resort.”26

And it is precisely these limitations that have led this Court to limit the doctrine’s
applicability in insurance disputes. For example, nearly 100 years ago in Ruddock v Detroit
Life Ins Co, this Court made it clear that the insured’s reliance on equitable estoppel was
misplaced because the insurer was merely “insisting upon the contract itself....”?7 Relying
on the Wisconsin Supreme Court’s decision in McCoy v Northwestern Mutual Benefit Ass’n, it
explained as follows:

To apply the doctrine of estoppel and waiver here would make this contract

of insurance cover a loss it never covered by its terms, to create a liability not

created by the contract and never assumed by the defendant under the terms

of the policy. In other words, by invoking the doctrine of estoppel and waiver
it is sought to bring into existence a contract not made by the parties, to

2528 Am Jur 2d Estoppel and Waiver § 3.
26 Id.
27 Ruddock v Detroit Life Ins Co, 209 Mich 638, 653-654; 177 NW 242 (1920).

8
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create a liability contrary to the express provisions of the contract the parties
did make.[28]

Approximately 80 years later, in Kirschner v Process Design Assoc, Inc, this Court
again made it clear that equitable estoppel “will not be applied to broaden the coverage of a
policy to protect the insured against risks that were not included in the policy or that were
expressly excluded from the policy.”?° It continued, “This is because an insurance company
should not be required to pay for a loss for which it has charged no premium.”3% To support
this conclusion, this Court relied on the exact same portion of its opinion in Ruddock v
Detroit Life Ins Co that is quoted above.3!

This Court did, however, recognize that, “[d]espite the limited applications of waiver
and estoppel, in some instances, courts have applied the doctrines to bring within coverage
risks not covered by the policy.”32 Specifically, it recognized two scenarios where the
doctrine might come in to play: (1) “[S]ituations in which the insurance company has
misrepresented the terms of the policy to the insured or” (2) “situations in which the
insurance company has ... defended the insured without reserving the right to deny
coverage|.]”33 But neither applied in that case.3*

In light of Ruddock v Detroit Life Ins Co and Kirschner v Process Design Assoc, Inc, it

appeared undisputed that, in Michigan, the doctrine of equitable estoppel could not be used

28 Id. at 654; see also McCoy v Northwestern Mutual Ass’'n, 92 Wis 577; 66 NW 697 (1896)
(“What is here sough is not to prevent a forfeiture, but to make a new contract; to radically
change the terms of the certificate so as to cover death by suicide, when by its terms that is
expressly excluded from the contract. We do not understand that the doctrine of estoppel
or waiver goes that far.”).

29 Kirschner v Process Design Assoc, Inc, 459 Mich 587, 594; 592 NW2d 707 (1999).

30 Id.

31]d.

32 Kijrschner, 459 Mich at 594.

33 1d.

34 Id. at 595.
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to expand insurance coverage to cover a loss that was never contracted for or agreed to by
the contracting parties except for in two very limited situations. Then came Grosse Pointe
Park v Mich Municipal Liability and Prop Pool.35

That case arose out of the decision by the insured, a city park, to discharge sewage
into a nearby creek.3¢ The insured’s insurer refused to provide coverage when it was sued
by local residents, relying on the policy’s pollution-exclusion clause.3” The insurance
dispute eventually made it to this Court, and this Court held that the pollution-exclusion
clause applied.38 But the insured also argued that, even if the clause applied, the insurer
should be “estopped from enforcing this clause because of its practice of covering sewage
backup claims or because of the manner in which it provided a defense to the city.”3°

Although this Court unanimously agreed that the doctrine of equitable estoppel did
not preclude the insurer from enforcing the clause, it was equally divided as to whether
insurers could hypothetically ever be equitably estopped from enforcing exclusion clauses
in such a scenario. The second opinion—authored by Justice Young and joined by Justices
Taylor and Markman—concluded that Michigan law, including this Court’s decisions in
Ruddock v Detroit Life Ins Co and Kirschner v Process Design Assoc, Inc, does not allow
equitable estoppel to expand a policy’s coverage beyond what the policy provides:

By asking this Court to hold that the Pool is equitably estopped from
denying coverage..., the city is essentially requesting this Court to ignore the
policy’s pollution exclusion clause that the [insurer]| specifically invoked in

its reservation of rights letter. To do so, however, would be to alter
fundamentally the nature of the bargain struck between the [insured] and

35 Grosse Pointe Park v Mich Municipal Liability and Prop Pool, 473 Mich 188; 702 NW2d
106 (2005).

36 Grosse Pointe Park, 473 Mich at 189 (CAVANAGH, |.).

37 Id. at 189-190 (CAVANAGH, ].).

38 Id. at 190, 196-203 (CAVANAGH, J.).

39 Id. at 190 (CAVANAGH, ].).

10
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the [insurer] and to protect the [insured] against risks that were ... expressly

excluded from the policy. This Court explicitly rejected this argument in

Ruddock and Kirschner. We do so again today. Equitable estoppel must not be

applied to expand coverage beyond the scope originally contemplated by the

parties in the insurance policy as written. A court must not bestow under the

veil of equity that which the aggrieved party itself failed to achieve in

negotiating the contract.[0]

The lead opinion—authored by Justice Cavanagh and joined by Justices Weaver and
Kelly—disagreed: “We disagree with Justice Young’s expansive reading of Kirschner, supra.
Relying on that decision, Justice Young posits that even if [the insured] could prove all the
elements for the application of estoppel, the [insured] will still be unprotected because
estoppel can never be applied to extend coverage, period.”*! In the lead opinion’s view,
equitable estoppel can, albeit in relatively rare circumstances, be used to create coverage
that otherwise never existed in the first place.*?

Since this Court issued its opinion in Grosse Pointe Park v Mich Municipal Liability
and Prop Pool, the Court of Appeals has not expressly chosen a side (so to speak) on the
whether-estoppel-can-expand-coverage debate. In fact, it has avoided the issue all together
in some cases by holding, much like this Court in Grosse Pointe Park v Mich Municipal
Liability and Prop Pool, that equitable estoppel would not apply either way.*3 And, in

others—like this one—it has not acknowledged that the debate even exists. It is MDTC'’s

view that Justices Young, Taylor, and Markman got it right: Equitable estoppel should not

40 Grosse Pointe Park, 473 Mich at 223 (YOUNG, ].).

41 Grosse Pointe Park, 473 Mich at 206 n 12 (CAVANAGH, .).

42 d.

43 See, e.g., Williams v Home-Owners Ins Co, unpublished per curiam opinion of the Court of
Appeals, issued December 20, 2011 (Docket No. 301158), p 10 n 4 (“However, we find it
unnecessary to resolve the question whether equitable estoppel can be utilized so as to
expand or broaden coverage, given that, as in Grosse Pointe Park, plaintiffs failed, as a
matter of law, to establish all of the requisite elements of equitable estoppel for the reasons
discussed below.”). Williams v Home-Owners Ins Co is attached as Exhibit A.
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be applied to expand coverage to cover losses beyond what the parties contracted for and
agreed to.**

This Court appreciated the problem with expanding coverage to cover losses
beyond what the parties contracted for and agreed to nearly 100 years ago, in Ruddock v
Detroit Life Ins Co: “What is insisted upon is not really the waiver of a forfeiture, or an
equitable estoppel against insisting upon a condition of the policy.... What is here sought is
not to prevent a forfeiture, but to make a new contract; to radically change the terms of the
certificate so as to cover [a specific loss], when by its terms that is expressly excluded from
the contract.”4>

Stated more simply, courts would be reading something into a contract that is not
there—and this Court has made it clear that courts cannot do that. For example, in Cottrill v
Mich Hosp Serv, this Court was tasked with interpreting and applying the following
insurance provision:

Each member is entitled to hospital service for a maximum benefit period of

thirty (30) days under this and prior contracts of the Service Association, for

each period of hospital confinement, or for successive periods of hospital

confinement separated by less than six (6) months. Such member will again
be entitled to a maximum benefit period of third (30) days only when there

4 As Farm Bureau correctly points out, many other states have refused to apply the
doctrine of equitable estoppel in a way that expands coverage beyond what the parties
contracted for. See Farm Bureau'’s Brief on Appeal, pp 26-27. MDTC wishes to point out that
the list of states set forth by Farm Bureau only reflects a portion of the states refusing to do
so. See, e.g., Zarrella v Minn Mut Life Ins Co, 824 A2d 1249, 1260 (R.I. 2003) (holding that,
under Rhode Island law, “[t]he court, however, may not invoke the doctrine of equitable
estoppel to expand the scope of coverage of an insurance policy”); Capstone Bldg Corp v
American Motorists Ins Co, 308 Conn 760, 815; 67 A3d 961 (2013) (holding that, under
Connecticut law, “hold[ing] otherwise would be to expand coverage by estoppel to claims
for which the insurer owes no duties under the policy”).

45 Ruddock, 209 Mich at 654-655, quoting McCoy, 92 Wis at 577.
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has been a lapse of at least six (6) months between the date of last discharge
from a hospital and the date of next admission.[4®]

The insured was first hospitalized for 30 days in August and October of 1956, and
the insurer paid benefits for that hospitalization.#” The insured was again hospitalized in
February and March of 1957, but the insurer did not pay benefits for that hospitalization
“presumably [because] no request therefor was made” (likely because of the six-month
limitation).#8 The insured was hospitalized for a third time in August and September of
1957, but, this time, she applied for benefits, and the insurer denied the claim.* Its reason
for doing so was straightforward: There was not a lapse of at least six months between the
February/March 1957 hospitalization and the August 1957 hospitalization.>°

Before this Court, the insured “argue[d] in his brief that the concluding portion of
the second sentence of the paragraph [from the policy that is quoted above] should be
interpreted as reading ‘between the date of last discharge from a hospital for which a
benefit was paid and the date of next admission.” "1 This Court rejected that argument
because it could not read anything into the insurance policy that was not there: “Obviously
the interpretation urged involves reading into the contract a provision not contained
therein. This the Court may not do.”>2

That is precisely what courts would be doing if they used the doctrine of equitable

estoppel to expand coverage to cover losses not contemplated by the parties, i.e., if they

46 Cottrill v Mich Hosp Serv, 359 Mich 472, 475; 102 NW2d 179 (1960) (internal quotation
marks omitted).

47 Cottrill, 359 Mich at 473.

48 ]d. at 474.

9 d.

50 Id.

51 Cottrill, 359 Mich at 476 (emphasis in original).

52]d.
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used the doctrine of equitable estoppel to read coverage provisions into the policy that are
not there. As this Court has recognized, this is something that courts “may not do.” And if
courts are prohibited from reading provisions into policies that are not there (which they
are), courts should not be allowed to nevertheless do the same under the guise of equitable
estoppel.

Finally, allowing equitable estoppel to expand coverage would completely revamp
the definition of equitable estoppel. Again, equitable estoppel is a doctrine “that prevents
one party to a contract from enforcing a specific provision contained in the contract.”>3 But
expanding a policy’s coverage is not the same as preventing a party from enforcing a
specific policy provision—it is adding an entirely new provision. To do so, equitable
estoppel would have to be completely redefined. It would prevent a party from enforcing a
policy provision and allow a party to add a specific policy provision based on equity, which
this Court has repeatedly recognized that it cannot do.>*

But if this Court decides that equitable estoppel can be applied to require an insurer
to expand coverage that is contrary to the express terms of an insurance contract, it should
make it clear that courts can only do so in one very limited circumstance: When an insurer
has defended its insured without a reservation of rights. As Farm Bureau aptly points out in

its brief on appeal, this Court has long recognized the application of equitable estoppel in

53 Grosse Pointe Park, 473 Mich at 203-204 (citation and internal quotation marks omitted;
emphasis added).

54 See, e.g., Devillers v Auto Club Ins Ass’n, 473 Mich 562, 591; 702 NW2d 539 (2005)
(“Indeed, if a court is free to cast aside, under the guise of equity, a plain statute ... our
system of government ceases to function as a representative democracy.”); Rory, 473 Mich
at 470 (“A mere judicial assessment of ‘reasonableness’ is an invalid basis upon which to
refuse to enforce contractual provisions.”).
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that situation, i.e., the second exception identified by this Court in Kirschner v Process
Design Assoc, Inc .>> There is no reason to depart from that well-reasoned caselaw.

There is also no reason to apply equitable estoppel in a way that requires an insurer
to expand coverage that is contrary to the express terms of an insurance contract in any
other circumstance. As Farm Bureau points out, there is no need to do so when the insurer
has misrepresented the policy’s terms, i.e., the first exception identified by this Court in
Kirschner v Process Design Assoc, Inc, because a misrepresentation- or fraud-based claim is
readily available in such a situation.>®¢ And misrepresentation- and fraud-based claims
provide a not-so-messy path for addressing an insurer’s misrepresentation (as opposed to
using equity to read a provision into a policy that is not there).

Plaintiffs’ assertion on appeal that this Court and the Court of Appeals have applied
equitable estoppel to expand coverage that is contrary to the express terms of an insurance
contract “beyond the two enumerated Kirschner exceptions” in “a significant number of
opinions” is wrong.>” Some of the caselaw they cite to support that claim does not even
involve equitable estoppel.58 Some of the caselaw involves equitable estoppel generally but

does not involve any attempt to expand coverage beyond a policy’s terms.>® None of the

55 Farm Bureau'’s Brief on Appeal, pp 31-35.

56 Id.atp 31.

57 Yu's Brief on Appeal, p 34 (emphasis, footnote, and internal quotation marks omitted).

58 See, e.g.,, Bonham v Northwestern Nat Ins Co, 230 Mich 349; 202 NW2d 995 (1925)
(holding that an insurer failed to demonstrate that the insured had forfeited coverage
“either by vacancy or nonoccupancy of the property for the period of six months at any one
time as prescribed by the policy”). The words “equitable” and “estoppel” are not mentioned
in the opinion at all.

59 See, e.g., Pastucha v Roth, 290 Mich 1; 287 NW2d 355 (1939) (holding that an insurer
was equitably estopped from denying coverage based on nonpayment of premiums after its
agent regularly accepted and retained late payments). Pastucha v Roth is nothing more than
an ordinary example the application of equitable estoppel in the forfeiture context, which,
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caselaw, however, involves recognizes additional exceptions beyond the two in Kirschner v

Process Design Assoc, Inc.

C. An equitable estoppel claim requires that a party against whom the doctrine of
equitable estoppel is to be applied has full knowledge of the facts and
circumstances involved and justifiable reliance on the part of the party seeking to
invoke it is shown.

At the outset, it appears that both parties in this case agree that an equitable
estoppel claim requires justifiable reliance on the part of the party seeking to invoke it.60
MDTC agrees as well. The parties disagree, however, whether a party against whom the
doctrine of equitable estoppel is to be applied must have full knowledge of the facts and
circumstances involved.

This Court has regularly, although perhaps not expressly, required full knowledge
before applying equitable estoppel. For example, in Ruddock v Detroit Life Ins Co, it declined
to apply equitable estoppel based on the insurer’s lack of full knowledge of the actual facts:
“Generally, to justify the application of estoppel, one must establish that there has been a
false representation or concealment of material fact, coupled with an expectation that the

other party will rely upon this conduct, and knowledge of the actual facts on the part of the

representing or concealing party.”61

as Farm Bureau points out, is well established. See Farm Bureau’s Brief on Appeal, pp 28-
30.

60 Yu’s Brief on Appeal, p 37 (“Application of the doctrine does, however, clearly require a
showing of justifiable reliance on the party of the party seeking to apply it.”) (emphasis and
capitalization omitted); Farm Bureau'’s Brief on Appeal, p 38 (“An equitable estoppel claim
requires justifiable reliance on the part of the party seeking to invoke it.”) (emphasis
omitted).

61 Lothian v Detroit, 414 Mich 160, 177; 324 NW2d 9 (1982) (emphasis added); see also
Cincinnati Ins Co v Citizens Ins Co, 454 Mich 263, 270; 562 NW2d 648 (1997) (“One who
seeks to invoke the doctrine [of equitable estoppel] must generally establish ... knowledge
of the actual facts on the part of the representing or concealing party.”) (emphasis added).
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Requiring mere access to knowledge, on the other hand, would be a direct departure
from the principles that this Court has regularly enforced in insurance disputes. The best
example of this is Titan Ins Co v Hyten.®? In that case, the insured’s mother sought and
eventually obtained insurance from an insurer for the insured’s car.3 Unbeknownst to the
insurer, the insured did not have a valid driver’s license.¢* When the insured was later in a
car accident and made an insurance claim, the insurer learned for the first time that the
insured did not have a valid driver’s license.®> Then the insurer denied the claim on fraud
grounds and filed a lawsuit, seeking a declaration that it was not responsible for insurance
benefits.66

Both the trial court and the Court of Appeals held that the insurer could not avoid
liability because the insured’s fraud, i.e., her driver’s-license status, was easily
ascertainable through public records.®” But this Court reversed.®® In its analysis, which
included discussion of estoppel, this Court made it clear “that an insurer has no duty to
investigate or verify the representations of a potential insured.”®® In support of this rule,
this Court quoted the following from its opinion in Keys v Pace:

The short answer to the arguments of waiver and estoppel is that a litigant

cannot be held estopped to assert a defense ... because of facts he does not

know, unless, as a matter of judicial policy, we are ready to say he “should”

know them. This we can always do, of course, but there is nothing before us

as a matter of fact or of sound policy, to warrant imposition of such
knowledge.”®

62 Titan Ins Co v Hyten, 491 Mich 547; 817 NW2d 562 (2012).

63 Id. at 551.

64 Id. at 551-552.

65 Id. at 552.

66 Id.

67 Titan Ins Co, 491 Mich at 553.

68 Id. at 572-573.

69 Id. at 576.

70 Id., quoting Keys v Pace, 358 Mich 74, 84-85; 99 NW2d 547 (1959).

17

Wd 2G:62:¢T 8T02/8/S OSIN Ad AIAIFO3Y



Although Titan Ins Co v Hyten involved the application of a policy’s fraud-exclusion
provision, this Court’s estoppel analysis applies just the same in other contexts: An
insurance company should only be estopped when it has full knowledge of the facts and
circumstances. An insurance company has “no duty to investigate or verify the
representations of a potential insured”—and that should be true regardless of whether the
insured made those representations fraudulently or in good faith. Requiring insurance
companies to investigate every representation by an insured, or even just the good-faith
ones, is virtually unworkable.

That unworkableness is reflected in this Court’s reference to Keys v Pace: There is no
purpose to imposing knowledge about the accuracy of an insured’s representations, even
when that accuracy might be easily ascertained. Otherwise, insurance companies are in the
position of thoroughly investigating every single representation they have “access” to.
Whether it is to determine if the insured has a valid driver’s license or whether it is to
determine if the insured lives in, is in the process of moving from, or has moved from his or
her “residence premises,” the insurance company will have to investigate the insureds’
representations so long as it has “access” to do so. That is an impossible-to-meet standard.

In reality, the Court of Appeals’ majority’s analysis in this case is nothing more than
a reinvention of the disavowed “easily ascertainable” rule. It looked at what Farm Bureau
purportedly knew: “[T]hat plaintiffs were ‘actively moving.’ "71 Taking that purported
knowledge, and relying on what it deemed “logical,” the majority “conclude[d] that [Farm

Bureau] understood that plaintiffs were no longer residing in the house and that it was

71 'Yu v Farm Bureau, unpublished per curiam opinion of the Court of Appeals, issued April
11, 2017 (Docket No. 331570), p 4 (attached as Exhibit A to Farm Bureau’s Brief on
Appeal).
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o ¢«

unoccupied and vacant....””2 The assumption that “ ‘actively moving’ from” is synonymous
with “unoccupied and vacant” is a stretch in and of itself.

But the majority then stretched even further, using that purported knowledge and
its own assumption to impute what Farm Bureau “should have understood,” or, stated
differently, could have easily ascertained: That actively moving in February means vacant
for 60 consecutive days and unoccupied for six months in December.”3 As Judge Servitto
explained, “the mere fact that [Farm Bureau’s adjuster] saw what appeared to be an event
in progress does not mean that the house was unoccupied or vacant at the time of the
February 2013 water event or that it would be so within any specific amount of time.”74
The only way Farm Bureau could have determined when the moving process ended was to

investigate. This Court has made it clear that such a duty does not exist.

D. The defendant-insurer, Farm Bureau, should not be equitably estopped from
denying coverage in this case.

Ultimately, insurers should only be equitably estopped from enforcing the insurance
policies that they and the insureds agree to in a very limited set of circumstances. This case
is not an example of the very limited set of circumstances. Although the parties dispute
what Farm Bureau knew, what Farm Bureau should have known, and when Farm Bureau
knew or should have known it, there is no dispute about what plaintiffs knew and when
they knew it. It is their knowledge, regardless of Farm Bureau’s, that prevents equitable

estoppel from applying in this case.

721d.
73 Yu, unpub op at 4.
74 Yu, unpub op at 1-2 (SERVITTO, |., dissenting).
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As this Court has explained time and time again, “[o]ne is presumed to have read the
terms of his or her insurance policy[.]"7> The policy at issue here provided for coverage for
the dwelling where Mr. Yu and his wife permanently or continuously dwelled. They knew
(or are at least presumed to have known) that. And it was plaintiffs—more than anyone
else in the world—who knew where they lived. As Mr. Yu explained under oath, they lived
in Portage from November 2006 to July 2010, in Okemos from July 2010 to May 2013, and
in East Lansing from May 2013 to present. Stated simply, plaintiffs had full knowledge of
everything at issue in this case.

As this Court has recognized for nearly a century, “a party cannot invoke the aid of
the doctrine of equitable estoppel where it appears that the facts were known by both or
that both had the same means of ascertaining the truth.”’¢ Here, plaintiffs knew (or are
presumed to have known) what the policy said, and they knew where they lived. Even if
this Court assumes that Farm Bureau knew the exact same, plaintiffs “cannot invoke the aid
of the doctrine of equitable estoppell.]””7 So, regardless of whether the doctrine of
equitable estoppel can expand coverage and whether full knowledge is required to apply it,
equitable estoppel simply does not apply in this case.

CONCLUSION

For decades, this Court has recognized the importance of enforcing contracts—
including insurance policies—according to what they say, not what seems fair in
retrospect. The doctrine of equitable estoppel, by its very nature, does the opposite.

Sometimes, in a very limited set of circumstances, that is both more important than

75 Cooper v Auto Club Ins Ass’n, 481 Mich 399, 415; 751 NW2d 443 (2008).
76 Shean v US Fidelity & Guardian Co, 263 Mich 535, 541; 248 NW2d 892 (1933).
771d.
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enforcing contracts according to what they say and necessary. But that does not mean that
the doctrine can also create contractual provisions between parties that never existed,
especially when one of those two contracting parties does not have full knowledge of all of
the facts and circumstances involved. And it certainly does not mean an insured gets to
ignore his or her own knowledge to try to get coverage the parties never bargained for in
the first place.

For those reasons, this Court should reverse the Court of Appeals. In doing so, it
should conclude that the policy’s plain language precluded coverage, that equitable
estoppel cannot be applied to require an insurer to expand coverage that is contrary to the
express terms of an insurance contract (except for, perhaps, in one very limited
circumstance), that equitable estoppel requires a party against whom the doctrine of
equitable estoppel is to be applied has full knowledge of the facts and circumstances
involved and justifiable reliance on the part of the party seeking to invoke it is shown, and
that Farm Bureau is not equitably estopped from denying coverage in this case.

Respectfully submitted,

By:

Peter ]. Tomasek (P78971)
COLLINS EINHORN FARRELL PC
Attorney for Amicus Curiae MDTC
4000 Town Center, 9th Floor
Southfield, Michigan 48075
Phone: (248) 355-4141
Fax: (248) 355-2277

Dated: May 8, 2018
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