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PER CURIAM.

Paintiff appeds by right from an order granting summary disposition to defendants under MCR
2.116(C)(7) and (10) on the basis of judicid estoppel. We affirm.

Defendants represented plaintiff in a divorce action in 1992 which was resolved by a consent
agreement. Plaintiff subsequently brought alega ma practice action againgt defendants as aresult of that
representation.  Specifically, plaintiff aleged that defendant Finn (defendant) had breached professonal
duties owed to her in that he, inter dia, failed to negotiate a fair and equitable property settlement in the
divorce case, largely through his falure to ascertain, through forma discovery or otherwise, the extent
and vaue of the assets of the divorcing parties® In support of their motion for summary disposition,
defendants contended soldy that the doctrine of judicia estoppd barred plaintiff’s mapractice clam.
Defendants specificaly argued that plaintiff had successfully taken a position in a previous proceeding
(i.e, the divorce hearing) incongstent with her ingtant alegation that the result of defendant Finn's efforts
wasin fact an unfair settlement.

Paintiff testified at the underlying divorce settlement hearing that she understood that the consent
judgment itsdlf contained language indicating it to be a fair judgment, that she hersdf believed that the
judgment represented a fair digposition of the divorce action, and that she was aware that further
discovery of marital assets could be had, but that she did not want to proceed with further discovery.
Paintiff responded appropriately at the hearing in the underlying action, acknowledged that she had



gone over Sx or seven drafts of the agreement with her attorney, and agreed that her former spouse
would receive the corporate and partnership assats, including Mooney Oil Corporation, dong with the
gtocks, mutud funds and bonds. Plaintiff suggested a the hearing that she wanted to get the divorce
over with and indicated that she considered the matter extremely private.? Based upon plaintiff’s sworn
averments, the tria court approved the property settlement and entered a judgment of divorce.

After the entry of the judgment of divorce, plaintiff dleged that she discovered that the marita
edtate was many multiples of what she had believed it to be at the time of the property settlement.
Accordingly, plaintiff has now sued her prior lawyer for mapractice for faling to effectivdy investigate
and negotiate a fair and equitable property settlement.  Significantly, plaintiff has averred in depostion
and by affidavit that she has no recollection of the events proceeding entry of the divorce judgment.
Therefore, she cannot factudly chalenge the testimony of the defendant concerning the counsd he gave
her on whether to accept the property settlement.

The dispositive issue before us is whether plaintiff, having sworn under oath that she understood
the terms of the property agreement and her right to further discovery, and that she accepted the
agreement as a far one, is judicidly estopped from abandoning this postion in her subsequent
mal practice lawsuit againg her lawvyer. We conclude that sheis.

As our Supreme Court recently stated, judicia estoppel is a doctrine designed to protect the
judicid process itsdf by precluding litigants from abusing that process by successfully asserting under
oath one position and abandoning it in another proceeding. Paschke v Retool Industries, 445 Mich
502, 509-510; 519 NW2d 441 (1994). The eements of judicid estoppel are: (1) the successful
assartion of apodtion in one proceeding; and (2) the wholly incongstent assertion of another pogition in
adifferent proceeding. Id.

Defendant has fully demongrated on this record that both dements of judicia estoppd have
been met. The criticd fact in this case is thet, by law, no agreement between the parties could become
effective without judicid gpprovd. Plantiff’'s tetimony was an essentid step in obtaining thet judicid
goprova. Accordingly, we affirm the trid court’s dismissal of plaintiff’s action on judicid estoppel
grounds.

Faintiff argues tha the trid court erred in denying plaintiff the opportunity to amend her
complaint. However, plaintiff’s motion to amend her complaint was never heard by the trid court prior
to the summary disposition hearing. Therefore, this issue has not been preserved for apped. See
Bowers v Bowers, 216 Mich App 491, 495; 549 NW2d 592 (1996). The record reveds that
plaintiff’s motion was made and noticed for hearing for a time after the summary digoosition motion
hearing. Plantiff not only faled to request thet the trid court dday the summary dispostion hearing until
the court could hear and rule on plaintiff’ s amendment motion, but plaintiff’s written maotion specificaly
sought otherwise, i.e, that “Defendants Motion for Summary Disposition should be denied [and, i]n
addition, Plantiff’supcoming (April 1, 1996 at 3:00 p.m.) Motion To Amend should be granted.”

Furthermore, to the extent plaintiff implies that she was unable to preserve this issue owing to
the “ short shrift” her counse received at the summary disposition motion hearing, such is not supported
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by the record. Whilethe trid court a one point did make an extremely brief comment in passing that it
had other litigants waiting to be heard, there is no indication that either party was rushed or precluded
from making any record they wished to make.

Affirmed.

/s Roman S. Gribbs
/9 David H. Sawyer
/s Robert P. Young, Jr.

! Plaintiff statesin her brief on apped, without any citation to the record, thet, after a ten-year marriage,
she received a property settlement of approximately $400,000 from an aleged $8,750,000 marita
estate.

2 Plaintiff gave the following tesimony, in relevant part, in the prior proceeding:

Q. Now, you and | dong with Mr. Lapka, Mr. Woodworth and any number of
other individuas and Mr. Mooney have gotten together to work out the contents of the
[jJudgment of [d]ivorce, isn't that true?

A. True

Q. The fact of the matter is that this judgment of divorce has gone through perhaps
gx or saven drafts at least, is't that right?

A. True.

Q. And you and | have gone over each and every one of those dréfts as they have
been prepared there?

A True.

Q. We made modifications and changes, and ther€’ s been accommodations made
on both sdes, is't it true?

A. True.

Q. The [jJudgment of [d]ivorce that has been approved — has been presented to
the judge for approval. |sthis the judgment that you wish the Court to enter today?

A. Yes.



Q. Do you understand that it's represented at the end of this judgment that thisisa
fair and appropriate, complete [jJudgment of [d]ivorce? Y ou understand that?

A. True.

Q. Do you understand that you bdlieve that it isafar dispostion of this case under
al of the circumstances?

A. True

Q. Is there anything that you would wish to communicate to me or to the Court
about the contents of the judgment?

A. No.

Q. Now one other thing, Mrs. Mooney. We have in this case taken many
depostions. We have engaged in numerous avenues of discovery, interrogatories back
and forth, taken your husband's deposition | think at least twice, taken doctor's
deposition, financid advisor’s depositions.

Y ou understand that if you wish, we could continue to take additiond discovery
and do additiond things in the effort to try and discover assets that your husband may
own? You understand that?

A. True

Q. You've decided to settle this matter without proceeding further with that
discovery, isthat true?

A. True



