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The Small Print Taketh Away! 
Considerations for Settling Your Next 
Michigan No-Fault Auto Claim
By: Matthew LaBeau, Collins Einhorn Farrell PC

Matt focuses his practice 
on defense litigation in 
first party No-Fault claims, 
uninsured and underinsured 
motorist claims, automobile 
negligence, premises liability, 
general liability, and 
contractual disputes. He has 

also successfully defended numerous corporations 
against product liability and construction 
defect claims. Matt has extensive experience in 
defending catastrophic injury claims, including 
claims for attendant care, home modifications, 
and vehicle modifications, as well as consulting 
insurers regarding catastrophic claims prior to 
litigation. He has vast experience in all aspects of 
the litigation process from the discovery process 
through trial and routinely achieves successful 
results for his clients. Matt has been a leading 
authority on the reform of Michigan’s No-
Fault Act and has numerous presentations and 
publications on the impacts of the new legislation. 
 
Matt completed ICLE’s extensive 40-Hour General 
Civil Mediation Training, equipping him with 
specialized negotiation methods to mediate 
complex civil matters. He can be reached at 
matthew.labeau@ceflawyers.com or 248-663-7724

Introduction
A large majority of civil lawsuits settle before trial. While some statistics reflect that 

95% of cases settle, the percentage is likely higher. This is especially applicable to first-
party no-fault personal injury protection (PIP) cases in Michigan. Penalty interest and 
attorney fee provisions1 provide a bad-faith type component to these claims that creates 
a huge incentive for insurance carriers to resolve them. In addition, it is not unusual for 
plaintiff attorneys to have concerns over the causation of injuries, the reasonableness of 
claimed benefits, or other components of the claim. Therefore, these claims frequently 
head down the path to settlement. 

Given the likelihood that any given PIP claim will settle before trial, it is important to 
have solid understanding of the benefits available and whether there is an opportunity 
to obtain a release of some, or all, future benefits. It is also important to be aware of the 
various pitfalls on settlements that appear to resolve the claim, only have to additional 
exposures arise. This article discusses important considerations when attempting to 
settle your next PIP case.

The Standard First-Party No-Fault Settlement
In the instance of a Michigan PIP claim, an insurer is liable for benefits without 

regard to the fault of the parties involved in the accident.2 An insurer is liable to pay 
benefits for “accidental bodily injury arising out of the ownership, operation, and use of 
a motor vehicle as a motor vehicle.3” 

The default position on Michigan no-fault claims is that PIP benefits are payable as 
the loss accrues.4 In addition, benefits must be incurred to be payable.5 Theoretically, if 
a matter were to proceed to trial with a result favorable to the plaintiff, it would only 
include no-fault benefits that had accrued/been incurred at that time, and would not 
include future benefits.6 Therefore, unless stated otherwise, a Michigan PIP settlement 
generally includes benefits to present, only.

There are four main categories of benefits available to a claimant: 
1) �Allowable expenses.7 These benefits are defined as “reasonable charges incurred 

for reasonably necessary products, services, and accommodations for an injured 
person’s care, recovery, and rehabilitation.” While this broad definition includes 
medical testing and treatment, it also includes medically related expenses 
such as attendant/nursing care, medical transportation/mileage, prescriptions, 
home and vehicle modifications, and guardianship/conservator fees. Allowable 
expenses may be available for a lifetime, or subject to limited coverage levels 
of $50,000,8 $250,000, or $500,000 chosen by the policy holder. In addition, 
treatment or testing provided after July 1, 2021 may be subject to a fee schedule 
that caps the amount of reimbursement.9 
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2) �Work loss.10 This benefit is 
defined as “loss of income from 
work an injured person would 
have performed during the first 3 
years after the date of the accident 
if he or she had not been injured.” 
This also includes individuals who 
were temporarily unemployed at 
the time of the accident.11 This is 
subject to a monthly cap and is 
only available for three years from 
the date of loss. It should be noted 
that this is not loss of earning 
capacity, actual loss of wages must 
be shown.12 

3) �Household replacement 
services.13 These benefits are 
defined as “expenses not exceeding 
$20 per day, reasonably incurred in 
obtaining ordinary and necessary 
services in lieu of those that, if he or 
she had not been injured, an injury 
person would have performed 
for himself, herself, or his/her 
dependents.” These are “ordinary 
and necessary” services, such as 
taking out the trash, cleaning the 
house, or making the beds. This is 
contrasted from attendant care, an 
allowable expense, which consists 
of services required for a person’s 
medical condition. This benefit is 
only available for three years from 
the date of loss.

4) �Survivor loss benefits.14 When a 
person entitled to coverage dies, 
after the time of death, dependents 
may claim two categories of 
benefits. The first is contributions 
of tangible things of economic 
value, not including services, 
that the dependents would have 
received for support. The second 
is expenses, not exceeding $20 per 
day, reasonably incurred by the 
dependents in obtaining ordinary 
and necessary services that the 
deceased would have performed 
for their benefit. This benefit is 
only available for three years from 
the date of loss.

If benefits are found to be overdue,15 an 
insurer is responsible for penalty interest 

in the amount of 12% simple interest 
per annum. In addition, an insurer is 
responsible for penalty attorney fees if 
benefits are found to be unreasonably 
delayed or denied.16 

As with any settlement, it is essential 
to obtain a release of liability from the 
claimant. The release should specify which 
of the above benefits are released, and the 
date through which they are released. 
With regards to allowable expenses, the 
settlement may specify which providers 
are part of, or excluded from the 
resolution, or the release may broadly refer 
to allowable expenses. The release should 
contain an agreement by the claimant to 
use the settlement proceeds to pay for the 
outstanding medicals claims as well as 
any liens. Ideally, there is an indemnity 
clause as to outstanding medical expenses 
and other liens, but the release should at 
least contain a hold harmless provision. 
Any settlement should include a release 
or waiver of any claims for interest 
and attorney fees as well as the above 
referenced benefits. 

Settlement of Future First-Party 
No Fault Benefits

It may be in the best interest for both 
the claimant and the carrier to negotiate 
a settlement of some or all future benefits. 
The carrier may be interested in closing 
out the claim completely, and the claimant 
may be interested in receiving additional 
consideration to increase the settlement 
amount. A claimant is allowed to release 
future benefits.17 Frequently, the decision 
of whether to release futures hinges on 

the claimant weighing whether they will 
need benefits against the value of cashing 
in the claim early. Just like any deal, there 
must be value for both parties. The insurer 
and the claimant must be satisfied that 
the settlement amount justifies the terms. 

A settlement can include all future 
benefits, or some future benefits. If the 
claim is within the first three years of 
the accident, a claimant will often agree 
to a release of work loss and household 
replacement services benefits through 
three-year anniversary. A claimant is 
less likely to waive allowable expenses, 
especially if there is a significant injury, 
lifetime coverage available, or a large 
portion of available limits remain. That 
being said, an opportunity to obtain a 
release of future allowable expenses is 
sometimes available when damages are 
minimal, the person has healed from their 
injuries or has completed treatment, or 
simply the settlement funds being offered 
are sufficient. 

Even if a claimant will not settle 
all future allowable expenses, there 
are opportunities to close out various 
exposures. For example, a claimant may 
agree to release future attendant care 
benefits, prescription co-pays, or medical 
mileage. A claimant may agree to release 
all future allowable expenses except for 
“medical treatment.” Also, a claimant may 
agree to release all future benefits related 
to certain injuries, but not others. For 
example, the claimant could release future 
benefits related to the neck, but not the 
knee. 

Michigan Catastrophic Claims 
Association (“MCCA”)

The MCCA is an unincorporated, 
non-profit association with mandatory 
membership of all insurance carriers that 
write automobile insurance in Michigan. It 
is funded by premiums from those carriers 
and an assessment to policyholders with 
unlimited allowable expenses coverage. It 
acts as an indemnitor of Michigan PIP 
insurance carriers for benefits in excess of 
a statutory threshold based on the year of 
policy issuance or renewal for the subject 
date of loss.

A good-faith payment by a 
carrier to the person it 

believes is entitled to the 
benefits discharges the carrier 
from liability to the extent of 

the payment. However, that is 
not the case if the carrier 

receives notice in writing of a 
claim by some other person. 
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Insurance carriers must report a claim 
initially to the MCCA when it involves 
certain injuries, such as traumatic brain 
injury, spinal cord injuries resulting in 
quadriplegia or paraplegia, severe burns, 
or amputation. In addition, a claim must 
be reported when the outstanding loss 
reserve and payments exceed $300,000.18 

Once a claim is reported, there are 
various ongoing reporting requirements. 
In addition, insurance carriers must seek 
pre-approval from the MCCA for certain 
claims actions, including any proposed 
settlement agreement, the amounts to be 
paid for attendant care and residential care, 
attendant-care contracts, and agreements 
to modify a residence or vehicle. This 
pre-approval extends to agreements to 
arbitrate, or any other binding alternative-
dispute-resolution agreement. A failure 
to seek pre-approval or report as required 
can result in the MCCA’s refusal to 
provide reimbursement for some or all 
benefits paid.19 

Other Insurance and Medicare 
Policyholders are permitted to 

coordinate their no-fault policies, making 
health insurance and other accident 
insurance primary to pay benefits.20 
However, if the no-fault policy is not 
coordinated, or if the health insurance 
has a motor-vehicle exclusion, then no-
fault insurance will pay benefits on a 
primary basis. In those instances, health 
insurance will assert a lien. Regardless 
of coordination, Medicare and Medicaid 
are always primary to PIP benefits.21 
Therefore, if Medicare or Medicaid pays 
any allowable expenses, they will assert a 
lien.

As for release of future allowable 
expenses, there is no specific Medicare 
set aside provision relating to no-fault 
insurance. There is a set aside for workers-
compensation benefits under 42 CFR 
411.46 which is instructive. In that 
provision, set asides are not mandatory. 
Furthermore, the general rule is that 
medical expenses incurred after the date of 
a settlement are payable under Medicare, 
unless the settlement allocates certain 
amounts for specific future medical 

services. This same rationale extends to 
liability cases in that Medicare will not 
assert a lien on future medical expenses 
in a liability case unless there is a specific 
allocation for future medical expenses. 
Thus, one could argue that the same 
rationale would extend to a case involving 
no-fault insurance. 

The takeaway - a settlement agreement 
should not make a specific allocation 
for future medical expenses. It is also 
important to note that the penalty for 
non-compliance would be that the 
claimant is precluded in whole or in part 
from seeking further Medicare benefits. 
So the risk is entirely on the claimant. 
While there is no reason to go against a 
Medicare set aside if a claimant wants to 
do one, there is also no reason for a no-
fault carrier to insist on one as part of a 
settlement. 

In general, the best practice is to have a 
release that requires the claimant to satisfy 
any and all liens out of the proceeds of the 
settlement. In the instance of a case with 
a release of future allowable expenses, it is 
common practice to require the claimant 
to defend, indemnify, and hold harmless 
the carriers as to any liens. 

Certain other governmental benefits 
can be set off by the PIP carrier, and should 
be considered when evaluating potential 
settlement of a claim. Benefits provided 
or required to be provided under the laws 
of any state or the federal government 
must be subtracted from the PIP benefits 
otherwise payable for the injury.22 The 
governmental benefits may only be set off 
against like kind no-fault benefits.23 This 

set off applies to benefits such as Social 
Security disability, workers compensation, 
and unemployment benefits. 

Providers and Assignments
PIP benefits are payable to the injured 

person.24 However, a healthcare provider 
can separately claim and assert a direct 
cause of action for overdue and outstanding 
benefits. A good-faith payment by a 
carrier to the person it believes is entitled 
to the benefits discharges the carrier from 
liability to the extent of the payment. 
However, that is not the case if the carrier 
receives notice in writing of a claim by 
some other person. There are provisions 
for petitioning a court if there is a dispute 
as to who should receive payment. 

These provisions can create issues when 
settling medical expenses with claimants. 
Frequently, in settlement negotiations 
with a claimant, the claimant provides a 
list of outstanding medical expenses as part 
of the settlement demand. If not already 
paid, a carrier may settle that claim with 
the expectation that the claimant will turn 
around and satisfy those charges. It has 
become common practice by healthcare 
providers to request that their patients 
execute an assignment of their right to 
pursue payment of the charges. If a carrier 
receives notice of that assignment, but 
subsequently pays or settles that charge 
with the claimant, there is a risk that 
payment will not discharge the claim. A 
similar situation occurs if a carrier pays or 
settles an expense after service of a lawsuit 
by the healthcare provider.

Therefore, when settling with a claimant, 
we require them to acknowledge that they 
have not executed any assignments, and to 
indemnify, defend, and hold harmless to 
the extent any claims have assignments. If 
the claimant knows of any assignments, 
they will generally insist those providers 
and their charges be excluded from the 
settlement. This language, coupled with 
a stated obligation that the claimant is 
responsible for paying medical expenses 
out of the proceeds helps create avenues 
to defer liability should an assignment 
come up later. 

Theoretically, if a matter were 
to proceed to trial with a 

result favorable to the 
plaintiff, it would only 

include no-fault benefits that 
had accrued/been incurred at 

that time, and would not 
include future benefits.  
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Conclusion
Michigan PIP claims present a variety 

of issues that need to be evaluated on a 
case-by-case basis. In certain cases, the 
parties achieve a settlement that includes 
all future benefits. Other matters only 
include a resolution of benefits through 
the present because the claimant, the 
insurance carrier, or both did not deem it 
appropriate. When evaluating a possible 
settlement amount and proposed terms, 
the parties must consider the impact of 
priority of coverage, possible setoffs and 
the possible separate claims of medical 
providers. In addition, it’s important 
to consider MCCA involvement, and 
the necessary steps for reimbursement 
must be taken. With this foundational 
knowledge, you can bring your next PIP 
case to a successful resolution. 
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MDTC Schedule of Events

2023
Wednesay, April, 12	 12:00 pm – 1:00 pm	 Webinar – Using Online Resources for Litigation – Zoom

Thursday, April 27	 6:00 – 7:30 pm	 Past Presidents Reception – Detroit Golf Club

Wednesday, May 10	 12:00 pm – 1:00 pm	 Webinar – Heavy Vehicle Collision Investigation and Reconstruction – Zoom

Thursday, June 15	 1:00 pm – 5:30 pm	 Annual Meeting & Conference – Tree Tops – Gaylord
Friday, June 16	 8:00 am – 12:00 pm	

Friday, August 11		  MDTC/MAJ Softball Fundraiser – Detroit 

Friday, September 15	 8:30 am	 Golf Outing – Mystic Creek Golf Club

Friday, November 3	 8:00 am – 3:30 pm	 Winter Meeting – Sheraton Detroit Novi Hotel

2024
Thursday, June 13	 1:00 pm – 5:30 pm	 Annual Meeting & Conference - H Hotel – Midland 
Friday, June 14	 8:00 am – 12:00 pm	

Tuesday, October 10	 6:00 – 8:00 pm	 MTJ – Detroit Golf Club




